
l1e~fLl l Americ,m Council of Life Insurersasset 	management group 

December 9, 2019 

O ffice o f the Comptroller of the Currency 

Pedcral D eposit Insurance Corporation 

Farm Credit Administra tion 

Board of Governors of the l ·ederal Reserve 

rederal Housing Finance Agency 


Re: 	 Margin and Capital Requirements for Covered Swap Entities - Office of the 
Comptroller of the Currency (RIN: 1557-AE69); Board of Governors of the Federal 
Reserve (RIN: 7100-AF62); Federal D eposit Insurance Corporation (RIN: 3064-AF0S); 
Farm Credit Administration (RIN: 3052-AD38); Federal Housing Financing Agency 
(RIN: 2590-AB03) 1 

Dear Sirs and J\ifadams: 

T he J\ sset Management Group o f the Securities Industry and Financial Markets Association 
("AMG" or "SIFMA AMG") and the J\merican Council of Life Insurers ("ACLI" together, the 
"Associations") 2 appreciate the opportunity to provide commen ts to the O ffice of the Comptroller 
of the Currency, Board o f Governors of the Federal Reserve, Federal D eposit Insurance Corpora tion, 
rarm Credit Administration, and Federal Housing Financing J\ gency (the "Prudential Regulators") 
on the Proposal. T he Associations are supportive of the amendments in the Proposal that would 
incorporate the recent Basel Committee on Banking Supervision and the Interna tional Organization 
o f Securities Commissions' ("BCBS-IOSCO") statements on documentation and extending the 
implementation of the remaining phases o f the ini tial margin requirements for non-centrally cleared 
deri\'atives ("UMRs"). The Associations are also supportive of the proposed rules on relief for 
IBORs transitions and portfolio compression exercises. While the changes in the Proposal serve to 
codi fy help fu l relief for the implementation of the UMR Rules, these changes alone will no t remcdiate 
the substantial challenges faced by asset managers, their clien ts, and li fe insurers as they implement 
the UivIR during the final phases of the implementa tion schedule, and therefore, we believe fu rther 
changes are necessary to account fo r the scoping and implementation challenges faced by asset 
managers their clients, and li fe insurers. 

T he Associations appreciate the commitment of the Prudentia l Regulators to ensure a robust 
and workable uncleared margin framework. The Prudential Regulators' current review of the margin 
framework is well-timed given the challenges that have arisen as asset managers, their clients, and life 

1 1\fa rg in wcl Capi tal RcquiJTmcnts for Covered S" ·a p En tities , 84 1-'ccl . Reg. 59970 (N ovember 7, 201 9) , ava ilable at 

h ttp~://www.fdic.gov/ ncwdboard/2019 /2019 -09-17-noticc-dis-b-fr .p_g,f (the "Proposal") . 

2 See i\ppcnd i.x J for descri ptions o f SJ 1:M.,\ A\ IG and ACL I. 
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insurers have begun preparations for the final stages of the implementation schedule. In response to 

these challenges, both /\ MG and J\CJ ,l recently submitted letters to global regulators on the remaining 
stages of the initial margin phase-in, and have continued to provide feedback to the Prudential 
Regulators. 3 The Associations continue to have significant concerns with respect to the scoping of 
the UMR and implementation issues that arc specific to asset managers. T o solve for the various 
challenges posed by the UMR, in addition to the relief afforded in the Proposal, the J\ssociations 
propose certain scoping and implementation solutions for which we believe will allow fo r a more 
orderly implementation of the UIVIR. A summary of these solutions is provided below. 

Scoping Issues and Potential Solutions: 

1. 	 Address Burdensome Daily Calculation of Initial Margin by Allowing Annual Calculation 
oflnitial Margin and/or Six-Months Grace Period for Documentation: Under the current 
regime, once an asset manager's client has crossed the final two thresholds for initial margin phase­
in, $50 billion and $8 billion notional, the asset manager and swap dealers must monitor and 
calculate the potential initial margin ("IM") amounts daily even in circums tances where the 
account is not near the $50 million threshold ("IM Threshold"). The types of market participants 
cap tured in these final phases, large in number compared to prior phases (around 700 entities and 
7,000 relationships) and presenting collectively a small percentage of outstanding notional 
amounts (around 11 % o f the AANA across all phases) , has resulted in a number o f in-scope 
market participants that do not always exceed the $50 million counterparty threshold. 4 J\s such, 
this daily obligation applied to market participants is overly burdensome, in particular those with 
smaller 1\J\ NJ\ calcula tions closer to $8 billion. This challenge is exacerbated for a beneficial owner 
with multiple separately managed accounts th rough multiple asset managers ("SMA"), where an 
asset manager only has knowledge of the derivatives trading it engages in on behalf of an SMA 
client and docs not have transparency into other deriva tive trading by the SMJ\ client (either 
directly or through o ther asset managers) . While the proposed guidance on documentation in the 
Proposal is helpful for some relationships, there remains many clients QJoth fund s and Sfvff\s) that 
would incur significant burdens and costs to daily monitor their accounts and may suffer trading 
disruptions, requirements to terminate or novatc trades, nega tive performance, and mo.re 
importan tly, the inabili ty to implement prudent risk and portfolio manage ment if the Ii'vf 
T hreshold is near or exceeds $50 mill.ion. In order to mitigate these concerns, the Associations 
arc offering the fo llowing proposed solutions: 

o 	 Permit the calcula tions of the $50 million nvI threshold to be done annually, rather than 
daily, using the same measurement period that is used for performing J\ AN J\ calculations. 

o 	 Provide at least a 6-months grace period for firms, following notice from the applicable 
swap dealer that aggregate 11'\'l lfor a client] required to be exchanged under the regulations 
eq uals or exceeds the HvI threshold, to complete the necessary documentation and system 
set-ups to be complaint with the UJvIR. 

3 See SI F.\lr\ 1\i\ lG Comment Letter, Margin Requiremen ts for >!on-Centra ll y Cleared Dcri vatil'es - llcma i11i 11g. rages of Initial 

i\ la rgin Phase-In, eprember 13, 20 19, ava ilable at htt:ps://www., ifma.org/wp-contcnt/uploads/2019/09/SJFMJ\-i\MG -Lcttcr-on­

the-Margin-Requiremcnts-for-Non-Ccn trally-Clcarcd-Dcrivativcs-Final-9-13-19.pdf (the "AMG Lc11cr"). 

'1 llichmd I Jaynes, .\l adison Lau, and Urucc Tuck.ma n, Initial Margin Phme 5 (October 24, 2018), a,·ailable al 

htt:ps: //www.cftc.gov/ site~/default/ ftlcs/i\bout/Economic%20 r\ nalysis/ Tnitial%20Ma rgin%20Phase%205%20v5 ada.pd f. 
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2. 	 Remove Physically Settled FX Swaps and Forwards from AANA Calculations: Current 
regulations rec.1uire physically settled FX swaps and forwards to be included in the 1\ANA 
calculations but do not require margin to be exchanged for such trades. It is inconsistent for the 
rules to exclude physically settled FX swaps and forwards from the margin calculation but include 
them in the calculation of AANA. Including physically settled FX swaps and forwards carry costs 
that hurt market participants who would not othcnvisc be in scope for initial margin because of 
both burdensome monitoring, and potentially having to post margin if in-scope products (with 
notionals far below the J\ANA thresholds) result in having to post and collect initial margin merely 
as a result of their out of scope FX activity. This result is ironic given that deliverable FX 
transactions arc overwhelmingly used to hedge risk, for example, risks resulting from differences 
between the investor's home currency (e.g., U.S. dollar) and the denomination of the investment 
(e.g., a range of emerging market currencies for an emerging market equity investment strategy). 
Asset manager have begun observing these anomalies in reviewing indicative Phase 5 and 6 
calculations. 1-'or example, one asset manager has identified a fund that may exceed the Phase 6 
J\ANA threshold due to $10 billion notional in deliverable I·X and $1 billion notional in non­
deliverable forwards and swaps/ swaptions. Because this fund is a global fixed income strategy, 
it hedges all currency to USD as the investment currency of the fund. 

Civcn these costs combined with the irrelevance of deliverable FX for swaps initial margin 
calculations, the Associations request that physically settled 1-"X S\vaps and fonvards be removed 
from the AANA calculation. 

3. 	 Scoping of Seeded Funds: Current US Ui\JH__ rules would require the consolidation of seeded 
funds based on a GAAP test which is not warranted given the limited and passive nature of the 
relationship between seeded funds and their sponsors. Such consolidation is not rcc.1uired for 
UCITS-regulatcd funds under the EC's adoption of the UMR, which may create an opportunity 
for regulatory arbitrage and competitively disadvantage U.S. markets. The Associations continue 
to urge regulators to not require a seeded fund to aggregate its notional exposures with those of 
its parent or other commonly consolidated entities for purposes of calculating is AANA. To 
accomplish this exclusion, we recommend that the Prudential Regulators consider the following 
language which would serve as a canTc-out for seeded funds: 

"Investment funds that arc managed by an investment ad\'isor arc considered distinct entities 
that arc treated separately when applying the threshold (as long as the funds arc distinct legal 
entities that arc not collatcralizcd by or arc otherwise guaranteed or supported by other 
investment funds or the investment advisor in the event of fund insolvency or bankruptcy) 
and shall not be considered to be an "affiliate" or "margin affiliate" of any other entity for a 
period of three years after such investment fund commences trading." 
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Such an interpretatio n woul<l be consistent with BCBS-IOSC05 standards and the Prudential 

Regula tors' recognitjo n o f seeded fund s in the Volckcr Rulc.6 

Absent any changes to the 1\ ANA consolidation requirements for seeded fund s under the 

exis ting UMRs, it may become prohibitively expensive for newly seeded fund s to use derivatives 

or FX because o f the mandatory Il'vl requirements that they may be subj ect to and the resulting 

substantia l costs o n returns for investors. T his would not be clue to the seeded fund' s individual 

swap activity presenting any systemic risk, but solely as a result o f the UtvIR requirement to 

aggrega te its AANJ\. calculatio ns with a sponsor or conunonly consolidated entities tha t may have 

material swaps exposures, despite those entities having neither transparency as to, nor control 

over, the seeded fund's trading. In addition, given the disparity between the EU's approach and 

o ther jurisdictional requirements, EU regulated funds may choose to o nly trade with EC dealers 

and thus, this may result in a shift in liquidity and a competitive disadvantage for US and o ther 

markets as some market participants take advantage of the regulatory arbitrage opportunities. 

4. GAAP Accounting Analysis for Certain Privately-Run Entities: Certain privately-run entities, 

including non-public and mutual insurance companies, do not ro utinely perform GAAP 

accounting analysis on their enterprises . ror example, non-public and mutual insurance companies 

arc subject to statu tory accounting s tandards. For these entities, it is a significant expense to 

perform GJ\J\P accounting analyses for the limited purpose of determining whether an entity's 

investm ent and use of uncleared over-th e-counter derivatives is subject to initial margin solely as 

a result of the combined over-the-counter derivatives activity o f such entity toge ther with o ther 

entities that 1vo1t!d be consolidated under a GJ\J\P analysis. This analysis is no t a o ne-time event, 

but is rec1uired on an ongoing basis as new entities arc formed or merged into other 

enut1es. Certain industry pa rticipants would accordingly like to engage with regula tors to 

determine if an alternative approach may be available for companies that arc no t otherwise 

required to perform G t\ AP accounting analysis (or, depending o n the jurisdictio n, ll ·'JZS). 

Implementation Issues and Potential Solutions: 

'I. 	 Use of Money Market Funds ("MMFs"): The current defini tion o f forms o f eligible margin 

contains res trictive language that would broadly disc1ualify many (if not most) .tvIMFs currently 

used by asse t managers, specifically, the limitation that "the [money market! fund's assets may no t 

be transferred through securities lending, securities borrowing, repurchase agreements, reverse 

repurchase agreements or o ther sim_ilar mea ns"7
• J\s fu rther noted in the J\I\ IG Letter, we believe 

5 BC l1S-TO SCO \largin Requirem ents fo r l\"on-Ccntrn lly C leared D erivatives (.\[arch 2015) , avaihb le at 

https://www.b is.org/bcbs/publ/d317.pdf. (See Footnote# 10, srnting " l nvcstm nt funds that a re ma naged by an inves tment adviso r 

arc con sicl crccl di sti nct entities tha t MC trea ted separately when applying the threshold as lo ng a s the fund s arc d is tinct legal cnr itics 

that M C no t collatern li sccl by o r arc o thcrwi,:e guaran teed o r supported by o the r investm ent funds o r the investment ach-i so r in the 

event o f fund in solvency or bankruptcy.") 
6 Sc~ the 1\ .\ IG Le tter a t 7. 
7 12 "FR 23 7.6 (C J·TC eligible coll a t ral); 12 C I.-R 2.'>7. 7 (Cl·T C segrega tio n o f colla tera l); 12 C FR 45 .6 (Co rnprroller of Currency 

el igible collate ral) ; 12 C FR 45.7 (Comprroll er o f Cu rrency segregatio n of colla teral); 12 C r-R 237.6 (Fed era l l{eservc eligible colh rera l) ; 

12 C FR 237.7 (Fede ral l{escn· · segregation o f co lbtc ra l); 12 C l'R 349.6 (FDI C elig ible collMcral) 12 C: l'R § 349.7 (FD JC segrega tion 

of coLbtcrn l); 12 C R1: 624.6 (FC: ,\ elig ible collateral) ; 12 C Fl l 624.7 (FC:1\ segregation o f collate ra l); 12 CFR 122 1.6 (Fl I F1\ el igibl e 

co llateral); 12 C r-R 122 1.7 (Fl IF1\ segrega tion o f co lla tera l). 
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this restriction to be unwarranted and re9uest It be removed from the relevant section noted 
herein. 

2. 	 Minimum Transfer Amounts ("MTA") for SMAs: the current framework provides operational 
and documentation challenges that will continue to compound as the implementation of 
regulatory L'Vf with Sl\JAs captures increasingly more countcrparties . \X/e request that the 
Prudential Regulators adopt the approach outlined in the CFTC's DSIO No-Action Letter 17-12 
that allows for asset managers to apply no greater than a $50,000 MT/\ to each separate SI\IJ\ it 
manages . 

The Associations arc appreciative of the agencies' continued commitment to facilitating a smooth 
implementation of the UMR and in addition to the proposed solutions above, is providing specific 
feedback to the Proposal below. 

Specific Comments on the Proposal: 

I. Additional Compliance Date for the Initial Margin Requirements 

The 1\ssociations arc supportive of the Prudential Regulators' proposal to both extend the 
compliance schedule of the UI'vIR by one year and split the final phase in two. In doing so, the 
Prudential Regulators acknowledged industry concerns regarding operational complexities associated 
with ITvf calculation and third-party scgregation. 8 \\?hile the Associations agree with these concerns, 
the proposed changes only take a step towards alleviating issues in the near term. To that end, we 
bclie,·e there arc substantial implementation issues that would not be resolved by an extension of the 
compliance date. 

One example, as outlined in the J\;\IG J ,etter, is in the context of a beneficial owner with SMAs. 
In this scenario, only the beneficial owner will have knowledge of the total notional amount of 
deri,,ativcs at the client's legal entity level. Thus, asset managers must solicit each client (that it trades 
derivatives on behalf o0 to determine whether their total notional amount exceeds the UJ\IR notional 
threshold. This knowledge gap, between an asset manager and its S;'vIA clients, is a dis6nct issue from 
those faced by the entities brought into scope by the first three phases, and will likely rc(1uire more 
than an implementation schedule extension to allc,,iatc. 

Accordingly, while the 1\ssociations arc supportiYc of the Proposal's changes to the 
implementation schedule of the UMR, we respectfully rec.1uest the Prudential Regulators consider the 
suggested solutions above. 

II. Documentation Requirements 

The Associations' members arc supportive of the Prudential Regulators' proposal to amend the 
Ui\IR to expressly state that a covered swap entity is not rct1uired to execute initial margin trading 
documentation with a countcrparty prior to the time that it is required to collect or post initial margin. 
This would be consistent with consistent with the ;\farch S, 2019 BCB-IOSCO statement and Cl -" l'C 

8 l'ruckmial Proposal at 59977. 
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J setter No. 19-16, published on July 9, 2019, that provides guidance on the documentation requirement 
for initial margin. 

III. 	 Pro osed Rule on Interbank Offered Rates· Portfolio Com ression Exercises and Other 
Life Cycle Events 

The Associations are generally supportive of the agencies' proposal to amend the Swap J\forgin 
Rule to preserve the legacy status of a non-cleared swap after a covered swap entity replaces certain 
reference rates, and swaps that arc subject to portfolio compression exercises, and other life cycle 
events. 

While the Associations' members do no t have specific additions to the proposed list o f Interbank 
Offered Rates ("Il3ORs") outlined in the Proposal, we're appreciati,re of the agencies' recognition of 
certain reference rates, as well as, the agencies' proposal to also allow for a more forward-looking 
standard "designed to encourage covered swaps entities to resolve critical uncertainties before an 
interest rate benchmark is discontinued, or loses its market relevance ..."9 By providing for a fle xible 
standard in addition to including specific reference rates, market participants would be afforded the 
ability to mitiga te issues relating to problematic reference rates prior to any market disruptions. 

IV. 	 Non-Cleared Swaps Between Covered Swaps Entities and an Affiliate 

The Associations arc supportive of the proposal to exempt transactions between CSEs and an 

affiliate for the initial margin requirements. 

\Ve appreciate your consideration of this letter and look forward to discussions that will 
address the issues raised. Please do not hesitate to contact Jason Silverstein, at jsilverstein@sifma.org 
or at + 1-212-313-1176, or Carl Wilkerson, at carlwilkerson@acli.com, or at + 1-202-624-21 18. 

Sincerely, 

Jason Sih,ers tein, Esq. 	 Carl Wilkerson 
Asset J\fanagement Group - Managing Director Vice President & Chief Counsel, Securities 
and J\ ssocia te General Counsel American Council of Life Insurers 
Securities Industry and f-inancial Markets 
Association 

9 l' rudenr ia l Proposal at 59974. 
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CC: C.S. Commodity Futures Trading Commission 
U.S. Securities and Exchange Commission 
Secretariat of the Basel Committee on Banking Supe1Yision Bank for International 
Settlements 
Secretariat of the International Organization of Securities Commissions 
Board of Governors of the Federal Reserve System 
European Banking Authority 
European Central Bank 
European Commission 
European Securities and l\farkets Authority 
Australian Prudential Regulation Authority 
Brazil National Monetary Council 
Canada Office of the Superintendent of Financial Institutions 
Central Bank of Brazil 
Central Bank of Ireland 
Hong Kong Monetary Authority 
Japan hnancial Services Agency 

J,uxcmbourg Commission de Surveillance du Sectcur Financier 

Monetary Authority of Singapore 

Korean Financial Supervisory Service 

Swiss Financial Market Supervisory Authority 

South African Prudential Authority 

South African hnancial Sector Conduct Authority 
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Appendix I 

Descriptions of the Associations 

SIFMA AMG brings the asset management community together to provide views on U.S. and 
global policy and to create industry best practices. SIFI\IA J\tvfG's members represent t.:.S. and 
global asset management firms whose combined assets under management exceed $45 trillion. The 
clients of SIFMA J\MG member firms include, among others, tens of millions of individual 
investors, registered investment companies, endowments, public and private pension funds, UCl'l'S 
and private funds such as hedge funds and private e<.1uity funds. 

ACLI is a national trade association representing 280 life insurers that hold over 95 percent of the 
industry's total assets . Our members serve 75 million American families that rely on life insurers' 
products for financial and retirement security. J\CJ J's members offer life insurance, annuities, 
retirement plans, long-term care, disability income insurance, and reinsurance. 



Appendix II 


AMG Letter 




asset management group 


September 13, 2019 

Secretariat o f the Basel Committee o n Banking U.S. Securi ties and Exchange Commissio n 
Supervision Bank for In ternational Settlements Australian Prudential Regul atio n Authority 
Secretariat of the Interna tio nal O rganization o f Braz il Natio nal J\Ionernry Counci l 
Securities Commissio ns Canada O ffice of the Superintenden t of Financial 
Board o f G overnors o f the f-ederal Reserve Institutions 
Sys tem Central Bank of Brazil 
European Banking A uthority Central Bank of Ireland 
European Central Bank rlong Kong l\fonctary Authority 
F uropean Commiss io n Japa n Financial Se t-vices 1\ gcncy 
European Securities and .tvfarkets ,\ uthority J,uxembo urg Commission de Sll[vcillancc d u 
Farm Cred it Administration Scctcur Financier 
f-ederal Depos it Insurance Corpora tio n i\fonetary A uthority of Singapo re 
Federa l Housing Finance 1\ gency Korean rinancial Supervisory Sci-vice 
f-inancial Conduct Au thority Swiss Financial 1\ farket Supervi sory Authority 
Office of the Compt roller of the Currency South African Prndential Authority 
U.S. Commodi ty Futures Trading Co mmission South /\ frican Financial Sector Co nduct J\ uthority 
U.S. Department of the Trea sury 

Re: Margin Require ments for Non-Centrally Cleared Derivatives - Remaining Stages of Initial 
Marg in Phase-In 

D ea r Sirs and l\:Iada ms: 

'Ilic Asset I'vfanagcmcnt Group of the Securi ties Industry and rinanc ial i\ Iarkets Association ("AMG") 1 

is wri ting in regard s to several scoping and implementation issues tha t asset managers an d their clients are 
fac ing in the remaining phases o f the implementation of initial margin ("IM") requirements for non-centrally 
cleared derivatives (commonly referred to as the "U ncleared Marg in Rules" or "UM Rs") . 

\Ve suppo rt the recent July 23, 2019 j in t statement o f the Basel Committee o n Banking Supervision 
("BCBS") and the Internatio nal O rganization o f Securities Co mmissions (" IOSCO ") (the "July 23, 2019 
Statement") reco mmending extending implementa i-io n of the remaining phases o f the Ul\·IR.s QJy splitting 
Phase V into t\vo phases) . \X1e encourage global regulators to adopt the July 23, 2019 Statement for regulatory 
certainty and clarity.2 In particular, and consistent with the Ju ly 23, 2019 Statement, an in te rmediary phase-in 

1SI F,\-IJ\ J\_\ JG brings the asset man agemen t community together to provide views on U.S. and global pol icy and ro create indus try be st 
pract ices. STFI\ IA 1\ l\ [G 's members re present U.S. and global asset manageme n t firm s whose co111 bin r d assets under management 
cxccccl $45 triJljon. Th e cl.ien ts o r S IJ .' ,\ JJ\ 1\\IG member fmns include, amo ng o thers, ten s o f mil lion s o f individual inves tors, registered 
uwestmcnt co1npanies, cndO\l"l nents, publ ic and private pension fun d s, UC ITS and private run ds uch as hedge funds and private eq ui ty 
funds. 

2 We applaud the !'a rm Cred.i t J\d111 ini,1rntion, the Federal Deposit In surance Corporat ion, the 1:ederal I lo u, ing l'inance ,\ gcncy, th e 
Office o f the Con1ptrol le r of the Currency (U.S. Department o f th e T reasury), the Boa rd of Go,·ern o rs of the l; edc ra l Rese rve System 

l 

New York IWashinglon 

120 Broadway, 35th Floor I New York, NY 10271-0080 I P:212.313 .1200 I F: 212.313. 1301 
www.sifma.org 



period between Phase IV and Phase V se t at an amount above EUR/USO 50 b illion 3 would allow market 
participants and regulators to assess and hopefully address difficul ties in implementatio n prior to the rush of 
counterp artjcs coming within scope at the EUR/ USO 8 b illio n threshold ,~ and would allow for the tapered 
development of market infrast ructure necessa ry for success ful complia nce. 

We also support the 1\'Iarch 5, 2019 joint statement of BC13S/ IOSCO (the "March 5, 2019 
Statement")' clarify ing that "the lUMR] framework does not specify documentation, custodia l or opcratjonal 
requirements if the bilatera l initial margin amount docs not exceed the framework's [EUR/USD] 50 millio n IM 
threshold," and we appreciate that this clarification was effec tively adopted in an J\dvisory issued o n J uly 9, 
2019 by the D ivision o f Swap Dealer and Intermediary Oversigh t ("DSIO") o f the Commodity F utures Trading 
Commission ("CFTC") (the "Advisory"). 1\ s you know, a number o f buy-side entities will become subject to 
the current UIVIR.s in P hases IV and V solely as a result of their aggregate average no tional amount ("AANA") 
exposures, because many of these entities do not necessarily p resent systemic risk, and even though a significant 
portion o f the J\ J\NA may be made up of transac tio ns not subj ect to margin o bligation , such as physically 
settled FX tra nsactio ns. In o rder to help ensure that the UMRs do not impose undue burdens on these buy­
side entities and their sell-side counterp arries , we urge glo bal regulators to promptly adopt or publicly support 
the clarification provided in the ivlarch 5, 2019 Statement and the Advisory. 6 

While global regulato ry adop tion of bo th the ivlarch 5, 2019 State ment and the July 23, 2019 Statement 
would provide some much-needed certainty to the industry, tho se statements do not fully resolve other 
importa nt scoping and implementation challenges presented by the Ul'vIRs. The time provided by the 
intermediary phase -in period recommended by theJuly 23, 2019 Statement will allow additio nal ti me that should 
be used by regulators to address the fu nclamcnrnl scoping and implementation issues d iscussed herein. 7 f-or 
the reasons described fu rther in this letter, we respectfully request that regulators take the fo llowing actio ns: 

Scoping 

• 	 In the con/ext ofc1 beneficial OJV/ler with 17711/tiple sepamte/y managed accounts through multiple asset managers 
(each accotml, a11 'SMA ''.), pe,mil the calmlations of the DUR/ USD 50 million li\lI threshold ('1M 
Threshold '; to be done mmual/y, rather tha11 daify, wing the sc1111e measureme11/ period that is wed for 
pe1fo1ming the AANA calm!ations. J\s fur the r described herein, approaching the IM Threshold 
calculation in this wa y allows it to be an effec tive scoping too l for the Ui\ IRs; alternative 

(toge ther, rJ1e "Prudc nlial Regulators ''), the 1\ustraLian Pruden1ial Regula tion 1\ utho ri 1y, the ! long Kong i\lonetary 1\uthority, rhe 
Monetary 1\ urh ority of Singa pore and r.hc Sou rJ i Korean ri nan cial Supervisory Service for express ing suppo rt fo r BC BS/IOSCO's push­
out app roach and fo r their e fforts to develop rules extending the implementation timeli ne. 

l \Ve recogn ize tha t no t al l regulators will use thi s nu mber or its equivalent, but the E UR/US D fi gures will be used th rougho ut for 
re fe rence beca use it most closely re0ects the figures in the l'vlarch 20-19 Statement. 

·• In addition, we bel ieve that the ECl{/USD 8 b illio n threshold should be raised, as d iscussed in Part I, Sec tio n (b) of this letter. 

5 BCBS/JOSCO Statemen t o n the Fina l Implem entation Phases o f the l'd argiJ1 Requirements for :\"on -cent rally Clea red Deriva tives, 
dared !\larch 5, 20 19, avai lable at h tt:ps://www.bis.org/press/p190305a.h tm . 

6 \Ve co rn mend the Prudentia l Regulato rs , the Austra lian Prudentia l Regulatio n J\uthori ty, rJ ,e Canada Office of the Superintende nt o f 
Financial Institutions and the I long Kong Monetary t\u thority fo r also supporting the Marc h 5, 20-19 Statement. 

7 We recogni7.c that the Securi ties and F.xchange Commission's ("SEC") final unclea red margin rules for security-based swaps a rc not 
yet effective; howc,--e r, a s those rules co me into e ffect, largely the same con cerns w ill a pply to security-ba sed swap d ealers, and 
ad jus tments in regulations should a ppl)" simila rl y to security-based swap dea lers to the ex tent any such aclj us tmen1 s arc made. See 84 
Fed. Reg. 43872 (i\ ugusc 22, 20 19) (SEC's unclea red margin ru les regarding Security- Based Swap Dealers and J\ lajo r Security- Based 
Swap Pa rtic ipants). 
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approaches arc unduly burdensome from an operational and documentation perspective, 
create uncertainty and may result in unworkable deadlines and trading disruptions. 8 

• 	 Provide an exemption, to the extent not afreac!y availab/e,jivm consolidating seeded i11vestmmtflmds //Jith their 
sponsorsfarpmposes efA/11'\'A calmhtiot1s. Consolidation is not warranted given the limited and 
passive nature of the relationship bet,veen seeded fonds and their sponsors, as described in 
this letter; moreover, such consolidation is not required for UCITS-regulatcd funds under the 
EU's adoption of the Ul\IRs, which may create an opportunity for regulatory arbitrage and 
competitively disadvantage U.S. and other markets. 

• 	 Provide rm exemption far pqysical/y settledfa reign e:xd]{mge ("FX '') swaps andfannmls jivm /1/IN/1 
calmlations. Including physically settled FX swaps and fonvards is not warranted because 
they arc short-dated and highly liquid transactions that present low long-term or systemic 
risk and do not require the exchange of IiV1 under the rule. 

• 	 Pmvide an exemptionfar single-stock equity optwns and index optiom fmm mmgin reqttin:ments. The 
EC's equity option derogation is set to expire in January 2020, but the reasons for such 
derogation or extension still exist, as US regulations do not apply Ul\IRs to equity options, 
which will result in market fragmentation and regulatory arbitrage when the derogation 
cxpires.9 Other jurisdictions have afforded similar flexibility with respect to security-index 
options and security options. \'Chere these exemptions arc time-delimited, we urge 
regulators in all relevant jurisdictions to make such exemptions permanent. 

Implementation 

• 	 To the extent the IM Thresholds could not be calculated wing the standard /1./JN/I meast11'/!mmt period, 
provide a grace periodfar SA[/ls fallowing noticefrom the applicable swap dealer that r1,7g1rgate IA1 is near or 
exceeds the IM 'f'hreshold dming //Jhich the SMA, thmugh its mpective asset managetj must complete the 
necessmy dommentation and rystem set-ups. An expectation of immediate action \vould be 
unreasonable considering that asset managers lack the transparency to predict when a client's 
aggregate Il\I (across all of its asset managers) with a s\vap dealer and its affiliates is at or near 
the IM Threshold. \\'ithout such a grace period, swap dealers may decide to halt trading with 
some or all of the asset managers for an SMA without much advanced notice until they comply 
with the new Ul\IRs. This could negatively impact managers' performance and may force 
them to novate or early terminate existing transactions, thus causing clients to suffer 
unnecessary costs or losses in their portfolios. Additionally, once the aggregate IM is near or 
exceeds the IM Threshold, there may be complications in determining how to sub-allocate the 
IM Threshold across asset managers and a swap dealer (and its affiliates, if any) for purposes 
of determining how much IM should be collected from each Si\1A of a beneficial owner. 
Similar to minimum transfer amounts ("MTAs") as discussed below, sharing or allocating Il'vf 
Thresholds dynamically would be challenging and impractical from an operational and 
documentation perspective, potentially requiring multiple amendments to reallocate sub­
allocations of the Il\I Thresholds as the number of asset manngers nnd/or volume of trading 
activities change. 

8 i\,; discussed briefly in Part I of this letter, the failure to adopt the proposed annual approach to calculating the 1\1 Thrcshokl would 
make it even more critical to implement other scoping adjustments, such as raising the 1\i\NJ\ thresholds for the rem,iining U\IR phases 
and removing deliverable foreign exchange swaps and forwards from the 1\.1\ l-,;.1\ calculat1on. 

9 Commi,sion Delegated Regulation (l•:L) 2016/2251 (43), October 4, 2016. 
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• 	 l: :x.pcmd the list ofeligible collateral, in partimlm; f?J remoPittg the 1111d11fy ll!Stn'ctive conditiom to the use of 
mo11q market jimds ('MMFs "). The current rest ri ctions on the use o f i\-IMFs broadly disqualify 
many (if no t mos t) l\lMFs, which wo uld result in economic and opera l"io rrnl ineffi ciencies and 

create unnecessary burdens o n asset nrncrngc rs and theiJ cli ents . 

• 	 Adopt reliefsimilar to that provided i11 er,re N o-A ction L.etter 17-12 to pmnit cw et managers to adopt a 
fixed sub-ML/1 at each SMA level mther than having to active!J shm~ the aggregate M] /1 per each SM./1 
011111er J1Jith each Jwap dealer. \Vith the implementation o f regulatory l M, there is an C\Tll more 
pressing need to ensure that allocatio ns o f MT/\ , which represents a combined amount o f 

required IiVI and rcc1uircd variatio n ma rgin , arc handled effec tively and efficiently; the flat 
allocatio n approach in C FTC Letter 17-1210 ensures that the regulato ry purpose of l\-ITJ\s is 
served while minimiz ing o peratio nal challenges and documentation bmdens for asset 
manage rs. 

• 	 Ke111ove back -testing and intemal govemcmce process req11irementsjor 11011-dealers' ti.re ofg!obal!J accepted li"\11 
models. J\ s summarized in a recen t letter to EU rcgulators,11 non-dealers coming into scope 
during Phases JV and V should not be subjec t to internal back-testing requirements and should 

no t be required to go through the initial app roval process when using globally approved 11\'f 
models such as TSD1\ ST i\Il\-1. 

\Ve discuss these issues in more detail belo w. \X1c recognize that there arc differences amo ng various 

jurisdictio ns' rules, and therefore the i sues in this letter may be more o r less relevant in o ne jurisdiction than 
ano ther. Ultimately, we have advocated for, and continue to support, a level global reg ul atory playing field . 
1\ cco rdingly, o ur views o n the issues identi fied herein arc d irected towards the establishment of a global 

standard and minimizatio n o f cross-border inco nsistencies. 

I. SCOPING ISSUES 

(a) 	The IM Threshold Can Serve as an Effective Scoping Tool if it is Calculated Annually Using 
the Same Time Period as the AANA Calculation. 

In former Cf-TC Chai.rman G iancarlo's i\ p ril 29, 20 19, le tter to the J."cdcral Reserve Board o f 

Di rec tors, 12 the then-Chairman acknowledged that in the absence o f certain relief under the Ul\IRs (e.g., ra ising 
the r\AN.A threshold from ~8 billion to $50 billio n) , rhc IM Threshold becomes an even mo re important 
scoping tool for determining which entities sho uld be subjec t to regulatory IM requirements, including 
documen ratio n, custodial, and opera tio nal rcqui.rcmcnts. Specifically, the former Chairman set forth his view 

that " re]ntitics \\·i th no tional amounts greater than $8 billio n but calculated margin less than S50 million !i.e., 
calculated margin th at docs no t exceed the EV[ Threshold! " should be "spared the expense of preparing to 
exchange margin." \Ve who leheartedly support the fo rmer Chair man 's balanced approach. 

CITC Letter >Jo. 17--12 (da ted, Pcbrua ry 13, 20 17) available a t 

https: //www.cftq;ov /sites/de fault/ filcs/idc/groups/public/@lrlettergenernl/documents/lct t<; r/17 -12.pd f. 

11 Sec Intern at iona l Swaps and D eriva tives 1\ ssociation (" ISDA' '), 1\ ~sociation o f th e Luxembourg Fun d I nd u:; r.ry ("ALFI'') and SI I .-_\I i\ 

lctrc r to 1hc 1-;:u ropean Securi ties and J\ larkers 1\u1ho ri ty (" ESMA''), 1•:uro pcan fh nking /\ u tho rity (" EBA '') and 1-:uropcan ·1nsura ncc 

and Occupational Pcn, ions /\u1hority ("EIOPA''), i'v[a rch 17, 2019 at h!!ps://www.isda.org/a/Y3tl\lE/2019.05.17 E U-Letter lM­

Modcls FlNJ\L.pdf. 

12 C IT Chairman G ianca rl o's Lette r ro Fcdcntl Reserve 13oacd \ ' ice Chairman ltandal K. Q mrles o n Ph ase 1-"i ,·e Implemen tation, 

da ted May 2, 20 19, available a t ht1ps://www.cftc.gov/PccssRoom/l'rcssRclcases/7922-19. 
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Precisely how often the IJ\I Threshold should be calculated is not, however, described in the former 
Chairman's letter, in the Advisory, or under the UivIRs. For instance, in adopting the UMRs, C.S. regulators 
did not explicitly identify the ji-eqt1en1:.y of the Hvl threshold calculation, instead focusing on its methodology: "The 
SSO million threshold is measured as the amount of initial margin for the relevant portfolio of non-cleared 
swaps and non-cleared security based swaps, pursuant to either the internal model or standardized initial margin 
table used by the covered swap entity [and its consolidated affiliatcs]." 13 As a result, there is some latent 
ambiguity regard ing the fregucncy with which such calculations should be made. 

If the Ii\! Thresholds arc required to be calculated daily on an aggregate basis, a host of complications 
and challenges may arise, particularly in the context of Si'vIJ\ s. An SMA client may have multiple strategics 
executed through separate asset managers. The SM!\ approach achieves a diversity of inves tment 
perspectives/expertise and asset allocations for the invested assets and mitigates concentration risks. In these 
Sl\l t\ arra ngements, each asset manager for a SMA client generally trades under agreements it negotiates on 
behalf of its SMA client, maintains separate assets under management for it s strategy and has no transparency 
nor control as to the derivatives activities execu ted through other asset managers nor to the client's (and the 
client's consolidated affiliates ') aggregate exposures across all of its derivatives positions. \'(11ile an individual 
swap dealer may not have transparency to the St-.L\ client's 1\ i\NA across all swap dealers, it, however, will 
have visibility across that SMA client's trades through all asset managers with the swap dealer and its affiliates. 
1\dditionally, under certain UMRs, it is the covered swap enti ty (i.e., the swap dealer) who is expected to 
calculate the amounts of Hvf that arc tClJUired to be exchanged between itself and its counterparties and, solely 
with respect to its countetparties whose 1\J\N1\s exceed the threshold for the tele\'ant year, to monitor \vhether 
the aggregate Hvl requirements would exceed the Hv! Threshold. 

If the JM Threshold has to be calculated on a daily basis , then the swap dealer in this scenario would 
be calculating at least two separate margin amo unts every day : 

(1) 	 per each asset manager for the same SI\IA client (a nd its consolidated affiliates), the margin 
requirement to be exchanged based on existing margin methodology, H and 

(2) 	 the aggregate simulated IM reguirements for the same SMA client (and its consolid ated affiliates), 
using the swap dealer's internal model, SIM1VI, or standardi1.ed initial margin table, in order to sec 
how close the simulated Iivf is (across all asset managers trading on behalf of the SMA client (and 
ib consolidated affiliates) with the dealer and its affiliates) to the IM Thrcshold.15 

Running a minimum of two types o f calculations (potentially on a real-time basis) per day per SMA 
client-one pursuant to existing margin methodology and the other a simulated calculation per each t1sset manq_~er 
to check against the l l\.I Threshold and then aggregating those calculations across managers for the same Si\IA 
client (and it s consolidated affiliates)-poses obvious operational cos ts and undue burdens on both the sell­
side and the buy-side. As the Prudemial Regulators haYe observed, it could crea te a "significant operatio nal 
burden" to have to calculate "initial margin collection amounts on a daib1 basis even though no initial margin 

ll See 80 Fed , Reg. 74840, 74864 (Nm·. 30, 20 15) (Prudential Regulators' fi nal uncleared margin rules); see ah-o 8 1 !'ed. Reg. 636, 653 
(Jan. 6, 20 16) (C:FJ'C's final uncleared m argi n mks). 

14 Th is wo uld be a net requ irement, assumi ng that the asset managers would no t split old trades from nc,v trad es or require vari,nion 
margin to be cakula tcd separate from "o lunttry l ?v[. If the asset manager di tl spli t its legacy book from new tntn;Ktiun,, it co t~d furth er 
exacerbate the number of m argin calls and cakubtiom the swap dealer would have to perform on a daily hasi,;. 

15 12 C.F.R. § 23.154 (Cl·T C rule re 1:\1 model,); 12 C: 1'.R. 45.8 (Comptrollc r o f Currcncy rule re IM model,); 12 CY.R. 237.8 (Federal 
Reserve rnlc re 1\1 rno ,kb); 12 C.F ,R. 349.8 (l 'DlC rule re 1\ 1 models); 12 C:.l'.R 1221.8 (Fl lh'\ rule re I\[ model,;). 
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would be expected to be collccted.'' 16 Furrhermorc, if, in the course of daily calculation and monitoring, the 
swap dealer determines that the Hvl Threshold is exceeded or close to being exceeded, then the Sl\IA client's 
asset managers must immediately work with the same SMA client, SivIA client's Jr\I custodian, and the s\vap 
dealer (and any affiliates) and the swap dealer's tri-party agent to get all of the documentation and accounts in 
place by the relevant regulatory H'vl deadlines. Swap dealers may also selectively choose to prioritize the legal 
and operational set-up with a subset of the SI\IA client's asset managers, therefore effectively shutting down 
trading with the smaller managers or with managers doing less trading on a temporary or permanent basis. 
Practically speaking, however, regardless of the number of asset managers, it may be imposs ible to successfully 
accomplish this race against the clock as each manager and swap dealer simultaneously compete for the same 
custodian 's and tri-party agent's time and resources. The process of negotiating and finalizing Ut-.m. compliant 
documentation and completing the operational set -up is lengthy and complex, frequently taking market 
participants up to a year or more to complete. 

In light of the problems with a daily calculation of the IM Threshold, 1\1\fG urges reguL'ltors to confirm 
that the following proposal is acceptable: the IJ\I Threshold would be calculated anml(l/!y, using the same 
calculation periods used to determine \vhcthcr AANJ\ thresholds arc exceeded. In adopting the calculation 
approach for the AANJ\ threshold, the U.S. regulators explained that the specified time period (i.e.,June,July, 
and August of the previous year) "is appropriate to gather a more comprehensive assessment of the financial 
end user's participation in the swaps market, and to address the possibility that a market participant might 
'window dress' its cxposurc .. . " 17 The regulatory comfort wjtl, using a three-month pericxl once a year to 
measure AAN,\ should also apply to using the same approach for calculating the IM Threshold. Both the 
1\ 1\NA threshold and the Hvf Threshold function as scoping tools and, together, they would determine and 
provide much needed certainty as to whether an entity is in scope for regulatory IM for the period beginning 
September of the relevant year (or, after the final implementation phase-in, for the period beginning) anuary of 
the relevant year). 

Once an asset manager(s) for an SIVIA client recei\TS notice from the applicable swap dealer that the 
SMA client's simulated Ev! Threshold and AAN1\ threshold were both exceeded during the calculation period, 
they would proceed to put in place required documentation for regt1latory IM. If the thresholds were not 
exceeded, then the parties would know with certainty that the SMi\ client would not be subject to regulatory 
IM requirements at least until the next annual calculation period. This approach would remove the costs and 
complexities of S\vap dealers having to do simulated Ii\! calculations on an ongoing basis throughout the year 
and, for asset managers' Sl\.li\s, it would eliminate the additional complexities around potentially negotiating 
(and renegotiating) the sub-allocations of Uv! Thresholds and monitoring IM levels across multiple asset 
managers 18 and unnecessary fire -drills to ensure the documentation and operational set-ups arc completed by 
the time the aggregate regulatory HvI across all asset managers is at or near SS0 million. 

An added advantage of this approach is that, unlike AANJ\ thresholds where only underlying clients 
with differing levels of sophistication ha\'e full transparency into their aggregate notional exposures , the Ii\I 
Threshold rnn be calculated on an annual basis accurately and relatively simply by swnp dealers. Additio1rnlly, 
the swap dealers could calculate the TM Thresholds for the relevant i\!\Ni\ calculation periods and pre­
determine the narrower client base who may potentially be in scope of the regulatory H\l requirements well in 

16 See 80 Fed. Reg. 57 366 (Sept. 24, 2014) (l'rndcnrial Rcguh tor's Propo,cd \largin and Capital Requirements for Covered Swaps 
l-:t1titics). 

17 See 80 Fed. Reg. 74840, 74857 (:-,..;ov. 30, 2015). 

18 i\ny approKh invo lving a " fl at" , uh -alloca tion of the 1\-f Thre~b okl wou ld also be prnblcmat.ic. t: ndcr that approach, if an S'.\-1 1\ 
exceed, its a~signed ~ub-all<x-ation (representing a portion of the SSO millio n un111ar1,>incd credit exposure), rhc S\-L\ wnuld J)(>tcntial!y 
be subject to rcgul:itory l \ { req uirements even though it is unlikel y to prcscnt ~ystem ic risk and, on an aggregntc basis, the S\L\ d icnt 
might not ha\·c exceeded the 1\ 1 'Jlircsh olrl. 
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advance of receiving confirmation whether such clients have exceeded the 1\ ANA thresholds. The Il\-f 
Thresho ld calcul ations could essentially drive where Ai\NA calculations arc necessary, greatly increasing 
precision, reducing work needed to identify in scope accounts, and providing much needed predictability for 
all parties. 

(b) Failure to Adopt an Annual Approach to Calculating the IM Threshold Would Make it Even 
More Critical to Implement Other Scoping Adjustments. 

Tf the proposal set fort h above for annual calcula tion of the I J\'l Threshold is not adopted, then it is 
unlikely that the Ev! T hres hold would be a workable and effective scoping tool. It would then be even more 
cri tical to raise the current gross notional threshold o f 1:-: UR/USD 8 billion for Pha se V, in addition to 
implementing an intermediary phase-in as recommended by the July 23, 2019 Statement. 19 T he gross notional 
threshold o f EUR/USD 8 billion should be adjusted because most of the counte rparties that will come into 
scope do not contribute materially to systemic risk but will incur the undue costs of compliance.20 

(c) Seeded Funds Should Not Be Consolidated with Their Sponsors for Scoping Purposes. 

T he AMG continues to urge regulators to not rcguire a seeded fund to aggregate its notio nal exposures 
with those of its parent or o ther commonly consolida ted entities for purposes of calculating its AANJ\ .21 1\ 
seeded inves tmen t fund is a fund which has received a large portion of its starting capital from a larger fu nd (a 
"sponsor"). The rela tionship between a sponsor and a seeded fund is not analogous to the relationship 
between a paren t company and its subsidiaries . \'(!hile the sponsor may retain a pass ive, eguity interest in the 
seeded fund, neither it nor its commonly consolidated entities controls or has tra nsparency into the 
management or trad ing of the fund . T he seeded fund retains independent management and investment 
discretion and has independent fiduciary duties to the other investors in the fund (if any). i\dditiona lly, the 
spo nsor's exposure to the seeded fu nd is capped at its inves tment, simil ar to any other pass ive investment. In 
the Volcker Rule, the Prudential Regulators recogni7,ed that it is common practice to seed funds (in particular, 
retail funds) in order to bu ild a track record in performance and attract third party investors.22 Seeded funds 
typ ically do not have uncleared swaps exposures that pose sign ificant risks to swap cou nterparties or the 
financial system and most will never exchange Il\I under the U1\IR s (absent the consolidation requirements) 
because their swaps exposures will be below the IJ\I T hreshold . 

It is also worth noting that the EU adoption of the Ul\TRs do not reguire consolidation for UCITS­
regula tecl fund s. T hi s princip le should be expanded in the EU to apply to all seeded funds regardless of whether 
they are E ' -regulated and consistently adopted in other jurisdictions. J\bsent any changes to the 1\ 1\N !\ 
consolicla tion requirements for seeded funds under the ex isting UMRs, ir may become prohibitively expensive 
for newly seeded funds to use derivatives or FX because of the mandatory li\I requ irements that they may be 
subject to and the resulting substantial costs on returns for investors . This would not be due to the fund's 
individ ual swap activity presenting any sys temic ri sk, bur solely as a result o f the U MR req uirement to aggregate 

19 i\.lanagcd Fund; 1\ ssocia tion, October 25, 20 18 le tter to BCBS and !OSCO https://www.managcdfunds.org/wp­

conten tiuploads /2018/11 /MF1\ -Lctts;r-UMR-1mpkmcnta tion-Challenges-fnr-Final-Stagcs-of-1 M-Phase-in.pcl f 


20 Sec Cl:TC 1\ nalysis, Initial Marg,it1 Phase 5, October 24, 2018. Can be fo und at: 

h rtps: //www.cftc.gov/sites/dcfau lt /fib/About/ Econ om ic%20A na lysis / In i tial%20Margin%20Phasc%205%20v5 ad a.pd f. (ref erred 

co herca fter as "C r-re Analysis"). Sec also l\-largin Rcquircmcn ts for Non-Centrall y Cleared Derivatives - f"i nal Stages o f Initia l \largin 

Phase-In, at: https://www.isda.org/a/5cvEE/Initial-Margin-Phasc-ln-lmplcmcntation-loint-'l'raclc-Association -Commcnts.pdf. 

(referred co herea fter as " fSDA Data' '). 


21 Sec /\ i\'IG let ter to U.S. reg ulato rs, 1\ larch 24, 20 16, at https://www.sifma.org/wp-contcnt/uploads/2017 /05/sifma-amg-submits­

supplemc n tal-comm en ts-to-m ul tip le-regulators-regard ing-rcq u cs t-for-relic f-on-final-margin-rules-for -u nclcarcd-swaps­
tra nsaction s. pd f. 

22 12 C. I-'. R. §248. 12(a)(1 ); see also h ttps://www.federnlreserve.gov/supcrvisionreg/faq. htm#J 6. 
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its A:\NA calculations with a sponsor or commonly consolidated entltles that nrny have material swaps 
exposures, despite those entities luwing neither transparency as to, nor control over, the fund's trading. In 
addition, given the disparity bet\veen the EC's approach and other jurisdictional rcguiremcnts, EC regulated 
funds may choose to only trade with EU dealers and thus, this may result in a shift in liquidity and a competitive 
disadvantage for US and other markets as some market participants take advantage of the regulatory arbitrage 
opportunities. 

(d) FX Swaps and Forwards Should Be Excluded From AANA Calculations. 

Physically se ttled foreign exchange ("FX") swaps and forwards should be removed from calculations 
of AANA because these products do not, under the mies, independently rec1uire IM exchange. 1\MG 
recommends this exemption for the same reason that regulators do not reguire IM to be exchanged under the 
UivIRs. FX s\vaps and forwards arc short-dated and highly liquid transactions that present low long-term or 
systemic risks. According to the ISDA Data and the CFI'C Analysis, approximately 30% of countcrparties 
and relationships \viii be brought into scope in Phases IV & V solely because of their FX swaps and forwards 
activity even though their material swaps exposures do not pose a significant risk to the financial system. 

It is customary in the FX market for counterparties to ex tend the settlement date of their trades 
through a mechanism ca lled a "roll". Rolls arc effected by closing out an existing trnde and then reopening a 
new position with the new settlement date. Accounts chat roll physically settled FX swaps and forwards over 
month-ends may account for the large number o f entities that arc brought into scope in the ISD1\ Data that 
do not trade marginable securities. These entities arc only brought into scope because of their JiX swaps and 
forwards activity since the value of each nominally scpamte trade may not be netted in the 1\i\N i\ calculation. 
1\s a result, gross currency positions rolled over a month-end would be included three times in the AANA 
calculation: once for each of the original position, the close and reopen, which artificially inflates Ai\N i\. 

It is inconsistent for the L'MRs to exclude physically settled FX swaps and forwards from the 
calculation of Il\I but include them in the calculation of i\i\NA. Derivatives that do not require the exchange 
of li\I under the rules should not be considered when determining whether a counterparty is in scope to 
exchange margin. 

(e) 	The EU Equity Option Derogation (and Other Similar Exemptions) Should Be Extended 
Indefinitely. 

Single stock eguity options and stock index options arc not currently considered in the calculation of 
H\I under US, EC, Singapore, I long Kong and Korean UMRs, but equity optio ns will become subject to the 
IM requirements under those Ul\IR.s in early 2020.23 Thcreafter, different rules will apply between CS and 
other markets, creating opportunities for regulatory arbitrage. EU, Singapore, I long Kong and Korean CMRs 
should be amended to exempt equity options from 11\f and variation margin requirements prior to January 
2020. The stated reason for thc dcrogation in the E U L1MH.s s611 applies to Cl\!Rs across all jurisdictions: "to 
avoid market fragmenta tion and ensure a level playing field" for local counterpartics and to provide a period of 
time to monitor regulatory deYclopmcnts in other jurisdictions to " cnsurlc] that appropriate requirements arc 

21 1:or El; [;;'v!Rs, sec Rcgubt.io n No. 20 16/2251 of October 4, 2016 Suppkmcnt.ing Regulation (FL.:) :\o 648/2012 o f the European 
Parliament and of the Counci l of July 4, 20 12 on OTC: Dcrivatin•s, Cen tral Countcrpanic, and Trade Repos itori es with Regard w 
Rcg11 htory 'J'cchnirnl Standard;; fo r Ri, k-"ditigation T echniques for OTC Dcrivatin: Contracts :-S:ot Ckarnl by a Ccn rrnl Coun tcrpart)' 
(as corrected by Comrnis, ion Delegated Regulation (El!') 2017/ 323 orJanuarr 20, 2017) (rhc "M:trgin RTS"). 
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in place in the [l ocal jurisdiction] to m1t1gatc co unterparty credit risk in respect of [equity options] whilst 
avoiding scope for regula tory arbitrage. " 2·1 

II. IMPLEMENTATION ISSUES 

(a) 	Once the IM Threshold is Close to Being Exceeded or is Exceeded, Grant Time Relief as 
N eeded for Compliance with Regulatory IM Requirements and D evelop a Feasible Approach 
for Allocating th e IM Threshold. 

To the extent that the I i\[ Thresholds could not be ca lculated using the same AANA measurement 
period, the n at least a six-month "morato rium" period that begins when an asset manager receives notice fro m 
a swap dealer that the Uv[ Threshold is exceeded should be granted to allow sufficient time for SMAs through 
their asset manage rs to complete the necessary documentation and system set-ups. Asset managers arc not 
posi tio ned to undertake immediate action on behalf of Sl'vIJ\s given that they lack transparency co predict when 
the SM1\ client 's aggreg::-ite Ii'vI (across all of its asset managers) wi th a swap dealer and its affilia tes is at or near 
the Il'vI T hreshold . 1\clclitionally, swap dealers may unilaterally, and without much ad va nced notice, decide to 
halt trading \vith some or all asset managers for SMf\s until they arc in compliance wi th the regulatory IM 
requirements. 1\ltho ugh the moratorium per iod wou ld be help fu l to achieve compl iance within a reasonable 
timeframe, it would not address the problem, as discussed in Part I above, that swap dealers would still need to 
track hypothetical ll'vI T hresholds daily for all Si\IJ\ counterpartics, even before they were oth erwise required 
to post IM. 

In addition, the lack of visibili ty that makes it practically impossible for asset managers and their Sl\JA 
clients to calculate the 1i\I Threshold also renders it practically impossible for asset managers to alloca te amo ng 
themselves the l l\I T hres hold for a given SMt\ client. Aga in, only the dealers will have the necessary vis ibili ty 
to do so; but, again, they will be faced with serious operational challenges: IM positions, as wel l as the identity 
of asset managers a cl ient may employ, may change, thereby potentially affecti ng how allocations should be 
made. Currently, we arc unaware of any feas ible solution to this problem and accordingly we ask that regulators 
work with market participants to for mulate one. 

(b) Barriers to the Use of Money Marke t Fund s as Eligible Collateral Should Be Eliminated. 

\Ve urge global regulators to eliminate the restrictions and conditions in the various UMRs on the use 
mo ney market funds as eligible ll\I colla tcrnl.25 As acknowledged by global regulators, the vast majori ty of asset 
managers and end-user clients historically have used cash as margin for derivatives transactio ns. 'l11 is was in 
large part due to cash being fungible and easily transferrable, and not subject to any margin ha ircuts. As buy­
side ma rket participants have steadi ly increased the use o f tri-party l l\f segregation arrangements (for both 
voluntary and manda tory Tl\'!) and ma rgin transfer deadlines continue to contract from a regulatory perspective, 
there has been a growing proliferation of the use of money markets funds as a secure and efficient alternative 
to cash margin. tvfany client custodians offer money market sweep programs that allow asset man::igers and 
end-user clients the continued operational c::i sc of pledging cash into the rri -party accounts and then instructing 
custod ians to sweep such cash into mo ney market fund shares that arc pledged as co ll::itcrnl to s,va p 

24 Th e i\fa rgin RTS, pnrngrap h (43) . 

2; Sec 1\ \ IG jo int lette r to U.S. r gulmor,, i\ u ust I, 20 19, at https://www.sifma.org/wp-contcnt/uploads/201 9/08/ISD A-I .cttcr-to­
US-Rcgulators-Cash -and-lvloncy-Markct -Funds-as-1 nitial -Margin-8.1.19.pd f. 
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counterparties. The eligible money market funds invest predominantly in treasuries and other high tJtiality, 
short-term government securities. These money market sweep arrangements afford the buy side the ability to 

efficiently meet margin calls in compressed timeframes without having personnel constantly buying or selling 
treasuries or other non-cash assets or dealing with odd lot sizes and other settlement is sues. Additionally, asset 
managers and end-user clients can effectively mitigate insolvency risks to the custodians (as non-cash collateral 
would not be consolidated with the custodian from a supplemental leverage ratio and bankruptcy perspective) 
and potential negative interest rate charges. \Vithout the ability to broadlf use money market funds as eligible 
IIvI collateral, asset managers may be forced to liquidate investments and consrnntly buy and sell other eligible 
forms of non-cash assets that may be sub-optimal for, or inconsistent \Vith, the client's portfolio strategy and 
thus could result also in unnecessary costs :md operational burdens, negative performance and/ or tracking 
errors. 

\v'hile the U.S. margin regulations do allow for the use of redeemable securities in a pooled investment 
fund that holds only U.S. Treasuries (or securities unconditionally guaranteed by the U.S. Treasury) and cash 
funds denominated in U.S. dollars, this form of eligible collateral is subject to the undue limitation that "the 
fl111d's assets mqy not be tmt1Jji11red through secmities lending, semrities bonmving, repurchase a;,reements, reverse repwvhase 
agreements or other similar merms'~26 To the AlvIG's knowledge, a significant percentage of all C.S. money market 
fonds engage in some form of these activities in order to mitigate a money market fund's insolvency exposure 
to its custodian and any consolidation issues with respect to any cash held at the custodian as well as to avoid 
any cash drag on performance. As a result, this limitation severely reduces the number ofeligible money market 
funds that could be used under the U1rn..s. AMG find s the imposition of this limitation to be unwarranted and 
inconsistent with other regulations where regulators have recognized government money market funds as safe, 
high quality investments, such as CFl'C Regulation 1.25 (which governs the investment o f customer money by 
futures commission merchants ("FCMs") without similar rcstrictions).27 

Although the EU margin regime, as described in the Margin RTS, includes as eligible collateral cash in 
the form of a claim for the repayment of money, such as money market deposits 28 , it imposes unnecessary 

26 12 CFR 237.6 (CF l'C clig ihlc collateral) ; 12 CFR 237.7 (C FTC segregation of collateral); 12 CFR 45.6 (Comptroller of Currency 

eligibl e collateral) ; 12 C l;R 45. 7 (Comptroller of Currency segregation o f co llateral); 12 CFR 237.6 (Federa l Reserve eligible collateral); 

12 CFR 237. 7 (Federal Reserve segregation of collateral); 12 C FR 349.6 (!·DIC eligible collateral) 12 Cl ;R § 349.7 (FDIC segregation of 

collateral); 12 CRF 624.6 (l'CA eligible collateral); I 2 CFR 624 .7 (H ~A segregation of collateral); 12 CTR 1221.6 (FI Iri\ eligible 

collateral); 12 CFR 122 1.7 (Fl l I ;t\ segregation of collateral) . 

2, Pursuant to Rcgubtio n 1.2j(c), a money market fund is a permissible investment for customer fund s by an FC1v[ so long as it meets 

certain non-problematic rcquimncnts and docs not voluntarily elect to be subject to liquidity fees or redemption restric tions (Sec CFJ'C 

Letter t--.:o. 16-68 (No f\cti on) 1\ug 8, 201 G). i\loreovcr, Regulation 1.25 spccif1cilly permits, subject to certain requirements, FC:\ls to 

buy and sell o therwise pcrmittt•d invcsrrncrHs pursuant to repu rchase and reve rse repurchase agreements. 

26 The Cl 7rC has published " comparability dctcrn1imtion;" for margin regula tio ns of the EU and Japan (78 FR 78923 and 78 l'R 78878 

(EU comparnbili r:y d etermination) ; an d 78 FR 78890 and 78 FR 78910 Qapan comparability de termination)) . ·rhcsc determination, mean 

that certain U.S. market participmHs facing Euro pL~ln or Japanese cm11ucq)artics in uncleared swaps sho uld \Jc able to comply with the 

,nargin rules o f those jurisdictions rather than the CITC's margin rcgulatiom . Similarly, in October 2017, the Furopcan Commission 
adopted an implemen ting ckcision that th e Ci TC margin requi rements should be considered equivaknt to those provided for under 

i\ rticle 11(3) of Rcg1tlation (l ,U) ~ o 648 / 2012. This mean s that countcrpartics within the scope of the EC margin requirements can 

fulfil their obligation s by complyin g with the CJTC's margin regulations, where at least one party to th e tran saction is csrnblishcd in the 

C.S. and registered with the C!·TC: as a swap dealer or major swap participa nt and is subject to the Cl ·TC's margin requirements. \Vhilc 
these comparability determination s arc helpful, they arc of limited utility to asset managers. First, they arc cffccri,·c only with respect 

ro swap dealers or major swap participants that arc subject to the juri sdiction o f the Cl·TC and not with respect to the market participants 

under the regulatory jurisdiction of the Prudential Regulators which asset 111 :111 agcrs' cl ients face. Second, asse t managers' clients may 

still be subject to the duplica ti ve mid/or conAic1ing margin rnks o f multiple juris,lictions, depending on the ju risdiction s of each client 
and sw ap dealer and other fanors, such as a client's principal plan: o f business o r where a swa p dealer has a rranged, negotiated or 

executed such trans,1n ions. 
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barriers to the use o f mon ey market fund s as I M29, such as (a) th e concentra tio n limits applicable to shares or 
units in UC ITS under 1\ rticle 8(1 )(a) of rhe I\farg in RTS and (b) the rcguircmcnt under J\ nnex TI of the tvfargin 
RTS that the haircut applicable to an interest in a UClT is the weighted aver;:ige of the haircuts that would apply 
to the assets in which the underlying money market fund is invested. Such concentra tio n limits u njus tiftab ly 
undermine and curtail the effec tive use o f money market fu nd sweeps as market par ticipants \\'Ould have to 
ac tively monitor such limi ts and / or po te ntially use o ther fo rms o f eligible marg in. Similarl y, absent the ab ility 
fo r market participants to ac tively moni to r the inves tments o f the underlying mo ney market funds and 
dynamically amend the associated hai rcuts in their credit support documents and in their collatera l management 
sys tems per each mo ney market fund 's investments, the hai rcut requ irement is practica lly unworkable. 

(c) Asset Managers Should Be Permitted to Allocate Partial MTAs at the SMA Level. 

AMG urges regulators to globally adopt the approach outlined in the C Fl"C's D SIO No-J\ctio n Letter 
17-12 that allows for asset managers to apply no grea ter than a USO 50,000 !\IT!\ to each sepa ra te SivlA it 
manages . This approach offers a workable solution to the operatio nal and documentatio n burdens that asset 
managers otherwise have faced since I\fa rch o f 201 7 in having to negotiate separa te sub-allocatio ns o f the 
EUR/ USO 500,000 MTJ\ wi th each swap dealer fo r each SM/1 (and s11bsequent amendments thereto) des pite the fac t 
that each manager neither has any control nor tra nsparency as to the number o f other asset m anagers trading 
with the same dealer for the same SivlA client. If such relief is not adopted globally, the operational and 
documentatio n challenges will continue to compound as the implementa tio n of regul ato ry I i\·I with SM As 
captures incrc,is ingly more counterparties given that the I\IT1\ must be further split between regulato ry Il\ I and 
regula tory variatio n m argin per each SMA, asset man ;igc r and swap dealer combination. 

(d) Non-Dealers Using ISDA SIMM and Other Globally Approved Models Should Be Exempt 
from Back-Testing and Model Governance Rules. 

\Vith respec t to ;\[VI ·i's reguest that regula tors consider exempting parties using ISDA SI I\-IM and 
o ther globally approved models, \\"C refer to the March 17, 20"1 9 lctter referred to above.30 No n-dea lers coming 
into scope during Phases IV and V should no t be subject to internal back-tes ting requirements, and should not 
be requi red to comply with the init ia l margin model app rov;il p rocess when using globa lly approved l l\-[ models 
such as the TSD1\ Sl l\ fl\l. 

** * 

29 Sec A\[C Cornmcn t Letter, Sff i\·!t\ 1\1\ IG's l .-ecdback on l·'.m opcan Commissio n's !~M IR l' roposal, J ul y 18, 20 17, 
https://www.sifma.org/ wp-contcnt/uploads/2017 /07 /S I I 1MA-AMG-l'rovidcs-Commcnts-on-Europcan-Commission-Proposal -to ­
/\mcnd-EMI R.pdf. 

3o Sec ISDt\, 1\ 1.1 :1 and Sll ' \ 11\ letter to LSi\! J\, F,13c\ and L IO P1\, \ larch 17, 2019 at 
https://www.isda.org/a/Y3tME/2019.05.17 EU-Letter IM-Modcls FIN/\L.pdf. 
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\X1e appreciate yo ur consideration of this letter and look fo rward to discuss io ns that will address the 
issues raised . Please do nor hesitate to contact Jason Silvers tein, at jsilverstein@sifma.org or at +1-212-31 3­
1176, or Tim Cameron at tcameron@si&na.org o r at +1-202-962-7447. 

Sincerely, 

Tim Camero n, Esg. Jason Silverstein, Esg. 
Asset i'vlanagement Group - Head Asset Management Group - 1\Ianagi ng Director 
Securities Industry and f-i nancial 1\farkets and A ssociate Genera l Counsel 
Association Securities Industry and hnanc ial f\Iar kets 

J\ ssoc iatio n 
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IACLI 

financial Security... fo, Life. 

Carl B. Wilkerson 
Vice President & Chief Co unsel, Securities 

September 23, 2019 

Board of Governors of the Federal Reserve 
System 
20th Street and Constitution Avenue, NW 
Washington, DC 20551 

Federal Housing Finance Agency 

Eighth Floor, 400 Seventh Street, SW 

Washington , DC 20024 


Federal Deposit Insurance Corporation 

550 17th Street, NW 

Washington, DC 20429 


Office of the Comptroller of the Currency 
250 E Street, SW 
Mail Stop 2-3 
Washington , DC 20219 

Farm Credit Administration 
1501 Farm Credit Drive 
McLean, VA 22102-5090 

Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 2 pt Street, N.W. 
Washington DC 20581 

Re: The Final Margin Rules for Uncleared Swaps Transactions1 with respect to Seeded 
Investment Funds 

The American Council of Life Insurers ("ACLl")2 writes to request relief from the application of the final 
margin rules for uncleared swaps transactions ("Final Margin Rules") with respect to initial margin 
("IM ") upon investment funds initially funded with seed capital by a fund sponsor or affiliate and 
consolidated on the sponsor's (or the sponsor's group's) financial statements ("seeded funds") during 
the three year seeding period following a seeded investment fund's launch (the "seeding period"). 

1 Department of the Treasury Office of the Comptroller of the Currency, Board of Governors of the Federal 
Reserve System (the "Federal Reserve"), Federal Deposit Insurance Corporation, Farm Credit Administration 
and Federal Housing Finance Agency Margin and Capital Requirements for Covered Swap Entities; Final Rule, 
80 Fed. Reg. 74840 (Nov. 30, 2015). Commodity Futures Trading Commission (the "Commission"), Margin 
Requirements for Uncleared Swaps for Swap Dealers and Major Swap Participants ; Final Rule, 81 Fed. Reg. 
636 (January 6, 2016). 

2 The American Council of Life Insurers (ACLI) is a national trade association with 280 member companies that 
represent 95 percent of industry assets, 92 percent of life insurance premiums, and 97 percent of annuity 
considerations in the United States. Our members offer life insurance, annuities, retirement plans, long-term 
ca re and disability income insurance, and reinsurance that 75 million Am erican families rely on for financial and 
retirement security. 

American Counc/1 of Life Insurers 
101 Constitution Avenue, NW, Washington, DC 20001-2133 
(202) 624-2118 t (866) 953-4096 f carlwilkerson@acli.com 
www.acli.com 



Specifically, we ask that the Prudential Regulators and Commission take the following actions in order 
to provide relief to seeded funds with respect to the application of the Final Margin Rules to funds 
seeded in good faith: 

1. 	 Provide publicly announced compliance/examination guidance to their supervisory staff 
that they should deprioritize compliance with and enforcement of the Final Margin Rules 
with respect to seeded funds until such time as the Prudential Regulators and Commission 
can engage in limited rulemaking to provide relief on this topic. 3 

2. 	 Engage in limited rule making exercise to exclude seeded investment funds from the 
definition of a consolidated group by incorporating the following language into the Final 
Margin Rules: 

Investment funds that are managed by an investment advisor 
are considered distinct entities that are treated separately 
when applying the threshold (as long as the funds are distinct 
legal entities that are not collateralized by or are otherwise 
guaranteed or supported by other investment funds or the 
investment advisor in the event of fund insolvency or 
bankruptcy) and shall not be considered to be an "affiliate" or 
"margin affiliate" of any other entity for a period of three years 
after such investment fund commences trading. 4 

This language is drawn directly from the BCBS/IOSCO final statement on margin requirements for 
non-centrally cleared derivatives and is consistent with the approach taken by regulators in other 
jurisdictions, including the EU, Japan and Canada, with the exception that the BCBS/IOSCO 
language and foreign regulators have not included any time limitation on the exclusion. 

The Final Margin Rules require financial entities within a corporate group that are consolidated from 
an accounting perspective, where the corporate group has material swaps exposure ("MSE") to post 
and collect IM as long as the swap activities of the consolidated group remain above the MSE 
threshold. This group approach has the logical and appropriate result of capturing entities within a 
corporate group whose uncleared swap activity alone does not meet the MSE threshold but whose 
relationship to one or more large users of uncleared swaps might pose a systemic risk to the financial 
system. It prevents a financial entity from dividing up its uncleared swap activities among several 
affiliated entities under common control to evade the Final Margin Rules. However, the consolidation 
rule requires seeded funds that are sponsored by entities with MSE to post and collect IM during the 
temporary phase in which the funds are consolidated with their sponsors even though a variety of 
safeguards exists to limit the sponsor's control of these funds. 

3 This approach would consistent with the approach taken by the Prudential Regulators and the Commission 
with respect to the delay of the compliance with the variation margin requirements of the Final Margin Rules in 
2017. See Fed Supervisory Letter SR 17-3 (February 22, 2017), OCC Bulletin 2017-2 (February 23, 2017) 
and CFTC Staff letter 17-11 (February 13, 2017). 

4 This approach would be consistent with the rule adopted by the Prudential Regulators and the Commission 
to amend the definition of "eligible master netting agreement" in the Final Margin Rules in order to bring the 
Final Margin Rules into compliance with the OFC Rules adopted by the Prudential regulators with respect to 
certaln qualified financial contracts entered into by global systemically important banking institutions. See 83 
Fed. Reg. 50805-50813 (October 10, 2018) and 83 Fed. Reg. 60343-60347 (November 26, 2018). 
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As discussed below, the ACLI is requesting relief from the requirement of seeded funds that are 
sponsored by entities with MSE from having to post and collect IM during the seeding period given 
that: 

1. 	 There are multiple contractual, structural, fiduciary and regulatory safeguards to 
prevent the use of seeded funds by a sponsor to avoid or evade the requirements of 
the Final Margin Rules with respect to the sponsor's own obligations. 

2. 	 Seeded funds that do not separately exceed the MSE threshold do not pose systemic 
risk to the financial system during the seeding period. 

3. 	 Seeded funds, as financial entities, are required to post variation under the Final 
Margin Rules. 

4. 	 Such relief would harmonize the Final Margin Rules with the intent of the Basel 
Committee on Banking Supervision and the Board of the International Organization of 
Securities Commissions ("BCBS/IOSCO") "Margin requirements for non-centrally 
cleared derivatives" (the "framework'') and provide US fund sponsors with a level 
playing field vis-a-vis their global counterparts. 

5. 	 Such relief would be consistent wlth the Federal Reserve's treatment of seeded Funds 
under the Volcker Rule. 

6. 	 Requiring seeded funds to post IM during the seeding period poses a significant 
operational challenge to both fund sponsors and their trading counterparties, with little 
benefit in terms of systemic risk reduction. 

1. 	 There are multiple contractual, structural, fiduciary and regulatory safeguards to 
prevent the use of seeded funds by a sponsor to avoid or evade the requirements of 
the Final Margin Rules with respect to the sponsors own obligations. 

When the Final Margin Rules were adopted, the rules release (the "Release") addressed commenters' 
concerns regarding the definition of "affiliate" by adopting an accounting consolidation standard rather 
than a control standard. 5 The Prudential Regulators declined to exclude seeded funds in the adopting 

5 The Final Margin Rules use an accounting consolidation standard, defining as an "affiliate" and as a "margin 
affiliate" any company that consolidates with another company on the other company's financial statements, or 
that is consolidated with the other company on the financial statements of a third company, under applicable 
accounting standards 80 Fed. Reg. 74840, 74899 ("Affiliate"); 81 Fed. Reg. 636, 697 ("Margin affiliate"). The 
term "margin affiliate" used in this letter refers to both definitions. 
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rules release because in their view managers could use these vehicles to evade the purposes and 
intent of the Final Margin Rules. 6 

The Release indicates that margin affiliates are included in calculations of MSE and the initial margin 
threshold amount ("I MTA") as a simplified means to prevent companies from using shell companies 
and netting sets without economic basis to evade margin requirements. 7 As discussed below, the 
structural, fiduciary and contractual features of seeded funds provide crucial safeguards not 
addressed or recognized by the Final Margin Rules that would prevent fund sponsors and/or fund 
managers from using seeded funds to evade their own obligations with respect to IM. Further, 
additional regulatory safeguards are in place to address an entity that uses seeded funds in an 
abusive, evasive manner, allowing the Prudential Regulators or the Commission to rely on their anti­
evasion authority to prevent such activity. 

For several reasons, seeded funds should not raise anti-evasion concerns. Seeded funds are created 
for a bona fide business and economic purpose, are typically overseen by an independent board (or 
equivalent) and are always managed by an investment advisor having fiduciary duties to the entity in 
accordance with a specified investment program. Further, seeded funds are distinct legal entities 
and, unlike arrangements often present among corporate affiliates, are not collateralized by or 
otherwise supported by the fund sponsor (apart from the fund sponsor's initial contribution of seed 
capital) or any other entity (apart from such entity's initial contribution of seed capital). 

Additionally, all seeded funds are distinct legal entities that are managed by an investment manager 
pursuant to an investment management agreement that, among other things, requires the assets of 
the fund to be managed in accordance with predetermined, specified investment guidelines, 
objectives and strategies and not capriciously at the desire of the fund sponsor or manager. To 
suggest that a fund under such circumstances should be treated like any other corporate affiliate is 
inconsistent with these overriding structural, fiduciary and contractual safeguards. 

While a sponsor to a seeded fund has influence on the fund beyond that of a passive, unaffiliated 
investor, a seeded fund is not the same as a corporate affiliate. For example, seeded funds that are 
registered as management companies under the Investment Company Act of 1940 (the "ICA") (e.g., 
mutual funds) are overseen by an independent board of directors/trustees and managed by a 
registered investment advisor that has fiduciary duties of care and loyalty to the fund and a// investors 
in the fund. Similar features are present for unregistered funds (e.g., hedge funds and private equity 
funds) relying on an exemption from registration under Section 3(c)(1) or 3(c)(7) of the ICA. 

Further, most seeded funds rely on one of two de minimis usage exemptions from registration as a 
commodity pool under the U.S. Commodity Exchange Act - Rule 4.5 with respect to registered 
investment funds and Rule 4.13(a)(3) with respect to unregistered investment funds. 8 To the extent 

6 80 Fed. Reg. 74840, 74860; 81 Fed. Reg. 636, 647. 

7 80 Fed. Reg. 74840, 74863; 81 Fed. Reg. 636, 651. 

8 For benefit of the Prudential Regulators - a commodity pool that relies on either Rule 4.5 or Rule 4.13(a)(3) 
must satisfy one of the following de minimus tests: 

• 	 5% test: the aggregate initial margin and premiums required to establish commodity interest 
positions do not exceed 5% of the liquidation value of the Fund's portfolio, after taking into account 
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that a seeded fund's use of derivative products exceeds the de minimis thresholds set forth in these 
two rules, the fund must register with the Commission as a commodity pool and report additional 
information to the Commission with respect to the relevant pool's use of commodity interests (thus 
giving the Commission even greater ability to ensure that the seeded fund is not being used to evade 
the requirements of the Final Margin Rules). 

2. 	 Seeded funds do not pose systemic risk to the financial system during the seeding 
period. 

Investment funds at the seeding phase tend to be small and, as a result, do not typically have 
uncleared swaps exposure that would present significant risk to a swap counterparty or the financial 
system. Despite not being guaranteed by their plan sponsor, such funds are treated as having MSE 
as if they did pose a systemic risk to the financial system. 9 It is also worth pointing out that funds 
seeded by sponsors that do not belong to corporate groups with MSE but that otherwise are of similar 
size and pursue similar strategies during the seeding period would not be subject to these IM posting 
requirements. 

As an odd result, when such funds grow larger and have more of a market impact, the sponsor's 
percentage ownership in them drops; they cease to be margin affiliates; and they no longer have to 
post IM unless their individual notional amount of uncleared derivatives crosses the MSE threshold. 

Sampling the members of the ACLI, the majority of entities that responded were concerned about this 
issue. Even if it did not directly impact them at the current time, they acknowledged the chilling effect 
the Final Margin Rules would have on their future product offerings in terms of drag to performance 
and operational costs. Using a small sampling of insurance companies, consolidated families of 
insurance companies averaged 8 in scope seeded funds, with an average AUM of $96mm and an 
average notional exposure of $32mm. 

3. 	 Seeded funds already post variation under the Final Margin Rules. 

Seeded funds remain subject to the variation margin requirements of the Final Margin Rules and will 
still be required to post at a minimum the required regulatory collateral on a daily basis, thus mitigating 
any risk such funds might pose to the overall financial system. 

unrealized profits and losses on such positions. (4.5 accounts may exclude 'bone fide hedging" 
transactions.) 

• 	 Net notional value test: the aggregate net notional value of commodity interest positions, determined 
at the time the most recent position was established, does not exceed 100% of the liquidation value 
of the Fund's portfolio, after taking into account unrealized profits and losses on such positions. 

9 Dollar amounts for IM posted by any individual investment fund will vary based on strategy, use of derivatives 
and the size of the fund. However, it is expected that most of such funds will post IM in amounts below $1 
million - and in many cases below $100,000 - at any given time. 
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4. 	 The Requested Relief would harmonize the Final Margin Rules with the intent of the 
BCBS/IOSCO Framework and provide US fund sponsors with a level playing field vis­
a-vis their global counterparts. 

The Final Margin Rules differ from the recommendations set out in the BCBS/IOSCO's Framework. 
While the BC BS/I OSCO recommends that the IMT A be measured on a consolidated group basis to 
"prevent the proliferation of affiliates and other legal entities within larger entities for the sole purpose 
of circumventing the margin requirements" (see Commentary at 2(ii)), BCBS/IOSCO excludes all 
investment funds noting that, "[i]nvestment funds that are managed by an investment advisor are 
considered distinct entities that are treated separately when applying the threshold as long as the 
funds are distinct legal entities that are not collateralised by or are otherwise guaranteed or supported 
by other investment funds or the investment advisor in the event of fund insolvency or bankruptcy." 
(See Requirement 2 at FN 10). By not excluding seeded funds under the rules applied in the U.S., 
funds seeded by U.S. sponsors are disadvantaged as compared to their non-U.S . equivalents. 

Financial Regulators in Europe, Canada, Japan, Hong Kong and Australia have adopted 
BCBS/IOSCO's Framework with respect to all investment funds that are not collateralized, supported 
or otherwise guaranteed by the sponsor with MSE. 1 ° For example, on October 4, 2016, the Joint 
Committee of the European Supervisory Authority published a regulatory technical standard in which 
they adopted the BCBS-IOSCO Framework stating: 

While the thresholds should always be calculated at group level, investment funds 
should be treated as a special case as they can be managed by a single 
investment manager and captured as a single group. Where the funds are distinct 
pools of assets and they are not collateralised, guaranteed or supported by other 
investment funds or the investment manager itself, they are relatively risk remote 
from the rest of the group. Such investment funds should therefore be treated as 
separate entities when calculating the thresholds. This approach is consistent with 
the BCBS-IOSCO framework .11 

10 See Margin Requirements for Non-Centrally Cleared Derivatives by the Office of the Superintendent of 
Financial Institutions of Canada effective as of June 2017. http://www.osfi-bsif.gc.ca/Eng/Docs/e22.pdf. The 
JFSA published the final Japanese margin rules on March 31 , 2016 by way of amendments to the Cabinet 
Office Ordinance concerning Financial Instruments Business, etc. as one of the subordinate regulations of the 
Financial Instruments and Exchange Act. The Australian Prudential Regulation Authority (APRA) adopted the 
BCBS-IOSCO Framework through the Banking, Insurance, Life Insurance and Superannuation (prudential 
standard) determination No. 1 of 2017 Standard CPS 226 Margining and risk mitigation for non-centrally 
cleared derivatives. 

11 Paragraph 13 of COMMISSION DELEGATED REGULATION (EU) 2016/2251 of 4 October 2016 
supplementing Regulation (EU) No 648/2012 of the European Parliament and of the Council on OTC 
derivatives, central counterparties and trade repositories with regard to regulatory technical standards for risk­
mitigation techniques for OTC derivative contracts not cleared by a central counterparty. 2016 O.J. L340/11 
https://eur- lex.europa.eu/legal­
content/EN/TXT /PDF/?uri=CELEX:32016R2251 &qid= 1566229674235&from=EN 
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This European guidance was published after the Final Margin Rules were adopted and so did not 
give the Prudential Regulators or the Commission time to consider this point for harmonization . 

5. 	 The Requested Relief would be consistent with the Federal Reserve's treatment of 
seeded funds under the Volcker Rule. 

The request relief is consistent with the treatment of seeded funds under the Volcker Rule. In answers 
to frequently asked questions published on July 16, 2015, the Federal Reserve elected to exclude 
seeded funds from the requirements of the Volcker Rule during a three year seeding period. 12 Our 
suggested adjustments would level the playing field between banks and life insurance and asset 
management firms by providing all three types of business the opportunity to seed funds without 
confronting a host of complex regulatory ghallenges. 

6. 	 The operational burden of requiring seeded funds to post IM during the seeding period 
poses a challenge to both fund sponsors and their trading counterparties. 

Under the Final Margin Rules, seeded funds will need to negotiate and complete complex margin 
documentation and develop compliance infrastructure to handle the posting and receiving of IM at a 
cost not commensurate with their risk to the financial system. Because of their small size, such funds 
may be less able to complete the required documentation and infrastructure as counterparties and 
custodians address similar documentation across their client base - faced with a bottleneck, such 
counterparties and custodians are like ly to prioritize larger AUM clients. 

Unlike larger entities that are not consolidated, seeded funds may not be able to take advantage of 
the IMTA, or such relief may be limited, because of potential fiduciary conflicts as between the fund, 
the investment advisor, the ultimate parent and other affiliates of the parent. This may be particularly 
acute for life insurance companies with fiduciary duties to mutualized policyholders or shareholders. 
For example: determining an equitable division of the IMTA relief between the ultimate parent's 
hedging activity and the seeded fund 's derivatives activity (in a list offunds that will constantly change) 
may be difficult to determine (or monitor) as the parent owes fiduciary duties to one group, while the 
fund investment advisor may owe them to different groups of investors in its various seeded funds. 
During this time period, investors in the seeded funds may be effectively bearing costs of IM because 
of uncleared OTC derivatives activity in entities and funds they did not invest in (without 
corresponding benefits) . 

It is worth emphasizing that the operational complexities of complying with the Final Margin Rules will 
present an ongoing set of challenges rather than just an initial hurdle at the appropriate phase-in date 
for these rules. As seeded funds gather outside investors or are wound down and cease to be 
consolidated with their sponsors and new funds are seeded, reallocations of the shared IMTA will 
need to be renegotiated. 

12 See Question 16 of Volcker Rule - Frequently Asked Questions. Available at: 
https://www.federalreserve.gov/superv isionreg/fag.htm#5 
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Exacerbating these technical challenges, many companies that are consolidated for financial 
purposes remain distinct operationally. As a result, they may not have the ability to easily share the 
exposure information required to manage the IMTA. Even if they are able to share in the IMTA, the 
constant burden of having to renegotiate documentation to support the allocation of the I MTA between 
an ever-changing group of seeded funds will impose burdens on both the seeded funds and their 
trading counterparties. 

Further, MSE calculations under the Final Margin Rules are required to be performed during June, 
July and August for implementation in January. If an insurance company sponsored a new fund 
today, it would look to whether the Affiliate group had MSE during such time frame. Although the 
entity did not exist, a fund would be immediately in scope for trading IM and would not have an 
opportunity to fall out of scope until the second following January, more th an 15 months later. This 
is despite the fact that the fund in question may have only been consolfdated for a short period. 

In conclusion, the ACLI along with other industry bodies such as SIFMA AMG first brought the issue 
of seeded funds to the attention of the Prudential Regulators and the Commission as a part of a 
number of issues raised with respect to the Final Marg in Rules. 13 We are revisiting this issue now to 
ensure that the Prudential Regulators and Commission are fully aware of the multiple contractual, 
structural, fiduciary and regulatory safeguards to prevent the use of seeded funds by a sponsor to 
avoid or evade the requirements of the Final Margin Rules. Additionally, with respect to the sponsor's 
own obligations and to emphasize the regulatory developments globally with respect to this issue so 
that the Prudential Regulators and Commission might take advantage of this opportunity for 
harmonization. 

The ACLI has been supportive of the regulatory initiative to increase systemic financial stability by 
requiring the posting and collection of margin for uncleared swaps. Indeed, most of our members 
have been required by state insurance law to exchange variation margin with their counterparties 
long before the Final Margin Rules came into place. 

The relief we seek would align U.S. regulations on this issue more closely with the analogous 
regulations of the E.U. and other international regulators . More practically, it will provide some 
additional relief in lessening the significant work to be done by banks, insurers and asset managers 
to implement the final phases of the Final Margin Rules. Indeed, BCBS/IOSCO recognlzed the 
daunting task before the industry in adding a Phase 6 to the rule and clarifying that documentation 
need not be in place before relevant parties near the IMTA. 

As ACLI members prepare to meet the requirements under Phase 5 of the Final Margin Rules, we 
ask that the Prudential Regulators reconsider a minor aspect of the Final Margin Rules that we believe 
will place an undue operational burden on insurance companies that provide seed capital to 
investment funds, with little benefit in reduced systemic risk . 

13 See ACLI Submission on Prudential Regulators' Reproposed Rule on Margin and Capital Requirements for 
Covered Swap Entities (November 24, 2014) and ACLI Submission on CFTC Request for Supplemental 
Comment on Proposed Rule Governing Margin and Collateral for Uncleared Swap Transactions (September 
14, 2012). 
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We greatly appreciate your attention to this issue. If any questions develop, please let me know. 

Sincerely, 

Carl B. Wilkerson 
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